State of South Dakota

EIGHTY-FIRST SESSION

LEGISLATIVE ASSEMBLY, 2006
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196M 0555
HousEBILL No. 1135

Introduced by: Representatives Cutler, Haley, Hennies, Murschel, Roberts, and Tornow and
Senators Gray, Abdallah, and Moore

FOR AN ACT ENTITLED, An Act to revise certain provisions relating to domestic limited
liability companies, domestic limited liability partnerships, and the appointment of certain
agents.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. That § 47-1A-501 be amended to read as follows:
47-1A-501. Each corporation shall continuously maintain in this state:

(1) A registered office that may be the same as any of its places of business; and
(2) A registered agent, who may be:
(@ Anindividua who residesin this state and whose business office isidentical
with the registered office;
(b) A domesticcorporation or not-for-profit domestic corporation whose business
officeisidentical with the registered office; of
(c) A foreign corporation or not-for-profit foreign corporation authorized to
transact business in this state whose business office is identical with the

registered office,_or
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2. HB 1135

(d) A domesticlimited liability company or domestic limited liability partnership

whose business office is identical with the registered office.

Section 2. That 8§ 47-34A-108 be amended to read as follows:

47-34A-108. Each limited liability company shall have, and continuously maintain in this
state, aregistered office which may be, but need not be, the same as its place of business, and
aregistered agent, which agent may be either anindividual resident in this state whose business
officeisidentical with such registered office, or adomestic corporation, or aforeign corporation

authorized to transact business in this state, or a domestic limited liability company, or a

domestic limited liability partnership, having a business office identical with such registered

office.

Section 3. That § 47-15-18.1 be amended to read as follows:

47-15-18.1. Each cooperative shall have and continuously maintainin thisstate aregistered
agent, which agent may be an individual resident in this state whose business officeisidentical
with such registered office, or adomestic corporation, or aforeign corporation authorized to do

or engage in any businessin this state, or adomestic limited liability company, or a domestic

limited liability partnership, having a business office identical with such registered office.
Section 4. That 8§ 47-20-16 be amended to read as follows:
47-20-16. Each corporation shall have and continuously maintain in this state a registered
agent, which agent may be either an individual resident in this state whose business office is
identical with such registered office, or a domestic corporation, or a foreign corporation

authorized to do or engagein any businessin thisstate, or adomestic limited liability company,

or adomesticlimitedliability partnership, having abus nessofficeidentical with such registered

office.

Section 5. That § 47-22-43 be amended to read as follows;
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47-22-43. Each corporation shall have and continuously maintain in this state a registered
agent, which agent may be either an individual resident in this state whose business officeis
identical with the registered office required by 8§ 47-22-42, or adomestic corporation, whether
for profit or not for profit, or a foreign corporation, whether for profit or not for profit,

authorized to transact business or conduct affairs in this state, or a domestic limited liability

company, or a domestic limited liability partnership, having an office identical with such

registered office.
Section 6. That 8§ 48-7-104 be amended to read as follows:
48-7-104. Each limited partnership shall continuously maintain in this state:
(1) Anoffice, which may but need not be a place of its business in this state, at which
shall be kept the records required by § 48-7-105 to be maintained; and
(2)  Anagent for service of process on the limited partnership, which agent must be an
individual resident of this state, a domestic corporation, et a foreign corporation

authorized to do business in this state or a domestic limited liability company, or a

domestic limited liability partnership whose business office is identical with the

registered office.

Section 7. That 8§ 48-7A-1001 be amended to read as follows:

48-7A-1001. (a) A partnership may become alimited liability partnership pursuant to this
section.

(b) Thetermsand conditions on which apartnership becomesalimited liability partnership
must be approved by the vote necessary to amend the partnership agreement except, in the case
of apartnership agreement that expressly considers obligationsto contribute to the partnership,
the vote necessary to amend those provisions.

(c) After the approva required by subsection (b), a partnership may become a limited
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liability partnership by filing astatement of qualification in the Office of the Secretary of State.

The statement must contain:

D
(2)

3

(4)
()

The name of the partnership;

The street address of the partnership's chief executive office and, if different, the
street address of an office in this state, if any;

If the partnership does not have an officein this state, the name and street address of

the partnership's agent for service of process and the agent's written consent to the

appointment;

A statement that the partnership electsto be alimited liability partnership; and

A deferred effective date, if any.

(d) The agent of alimited liability partnership for service of process must be an individual

who is a resident of this state or other person authorized to do business in this state, or a

domestic limited liability company or domestic limited liability partnership whose business

officeisidentical with the registered office.

(D

(2)

Any registered agent of alimited liability partnership may resign upon written notice
to the limited liability partnership. The registered agent shall file a copy of the
resignation with the secretary of state;

Upon an agent's resignation, the secretary of state is appointed the agent of the
limited liability partnership for service of process until anew agent is appointed;

A limited liability partnership may change its registered agent upon filing in the

Office of the Secretary of State a statement setting forth:

(& Thename of the limited liability partnership;

(b) Thename of its registered agent;

(c) Thenameof itssuccessor registered agent and the new agent'swritten consent
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to the appointment;

(d) That the address of itsregistered office and the address of the business office

of its registered agent, as changed, will be identical .

(e) Thestatus of apartnership asalimited liability partnership iseffective on thelater of the
filing of the statement or a date specified in the statement. The status remains effective,
regardlessof changesinthepartnership, until itiscancel ed pursuant to subsection 48-7A-105(d)
or revoked pursuant to § 48-7A-1003.

(f) Thestatusof apartnership asalimited liability partnership and theliability of itspartners
is not affected by errors or later changes in the information required to be contained in the
statement of qualification under subsection (c).

(g) The filing of a statement of qualification under this Act or, before July 1, 2001,
registering as a registered limited liability partnership under prior law establishes that a
partnership has satisfied all conditions precedent to the qualification of the partnership as a
limited liability partnership.

(h) Anamendment or cancellation of astatement of qualificationiseffectivewhenitisfiled
or on adeferred effective date specified in the amendment or cancellation.

Section 8. That 8§ 47-34A-203 be amended to read as follows:

47-34A-203. (a) Articles of organization of alimited liability company must set forth:

(1) Thename of the company;

(2) Theaddressof theinitial designated office;

(3 Thenameand street address of theinitial agent for service of process and the agent's

written consent to the appointment;

(4)  Thename and address of each organizer;

(5) Theduration of the company if other than perpetual;
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(6) Whether the company is to be manager-managed, and, if so, the name and address
for each initial manager; and

(7)  Whether one or more of the members of the company areto beliablefor itsdebtsand
obligations under § 47-34A-303(c).

(b) Articles of organization of alimited liability company may set forth:

(1) Provisions permitted to be set forth in an operating agreement; or

(2)  Other matters not inconsistent with law.

(c) Articles of organization of alimited liability company may not vary the nonwaivable

provisions of 8§ 47-34A-103(b). As to all other matters, if any provision of an operating

agreement is inconsi stent with the articles of organization:

(1) The operating agreement controls as to managers, members, and members
transferees; and

(2) Thearticlesof organization control asto persons, other than managers, membersand
their transferees, who reasonably rely on the articles to their detriment.

Section 9. That 8§ 47-34A-109 be amended to read as follows:

47-34A-109. A limited liability company may changeitsregistered office or agent, or both,

upon filing in the Office of the Secretary of State a statement setting forth:

(1) Thename of the limited liability company;

(2)  Thecurrent address of its registered office;

(3 If there is a change of address of its registered office, the now address of the
registered office;

(4) Thenameof its registered agent;

(5) Ifthereisachange of itsregistered agent, the name of its successor registered agent

and the new agent's written consent to the appointment;
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(6) That the address of its registered office and the address of the business office of its

registered agent, as changed, will be identical;

(7)  That the change was authorized by affirmative vote of amajority of the members of

the limited liability company.

The statement shall be verified by one or more of its managersif management of thelimited
liability company has been vested by the membersin amanager or managersor if management
of thelimited liability company isretained by the members, then by any member and delivered
to the secretary of state. If the secretary of state finds that the statement conforms to the
provisions of this chapter, the secretary of state shall file the statement, and upon filing, the
change of address of the registered office or the appoi ntment of anew registered agent, or both,
is effective.

Section 10. That § 48-7-201 be amended to read as follows:

48-7-201. In order to form alimited partnership, acertificate of limited partnership shall be
executed and filed in the Office of the Secretary of State. The certificate shall set forth:

(1) Thename of the limited partnership;

(2) Thestreet address, or astatement that there is no street address, of the office and the

name and street address, or astatement that thereis no street address, and thewritten

consent, of the agent for service of processrequired to be maintained by 8§ 48-7-104;

(3  The name and the business address of each general partner;

(4) Thelatest date upon which the limited partnership is to dissolve; and

(5)  Any other matters the general partners determine to include therein.

A limited partnership is formed at the time of the filing of the certificate of limited
partnership in the Office of the Secretary of State or at any later time specified in the certificate

of limited partnership if, in ether case, there has been substantial compliance with the
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requirements of this section.

Section 11. That § 48-7A-1208 be amended to read as follows:

48-7A-1208. The provisions of § 1-8-10 notwithstanding, the fee for filing the statements

and reports provided for in the following sections with the secretary of stateis asfollows:

(1)  Section 48-7A-303, Statement of Authority, one hundred dollars;

(2)  Section 48-7A-304, Statement of Denial, ten dollars;

(3)  Section 48-7A-704, Statement of Dissociation, ten dollars;

(4)  Section 48-7A-805, Statement of Dissolution, ten dollars;

(5)  Section 48-7A-907, Statement of Merger, fifty dollars;

(6)  Section 48-7A-1001, Statement of Qualification, one hundred dollars;
(6A) Section 48-7A-1001, Statement of Change, ten dallars;

(7)  Section 48-7A-1003, Annua Report, thirty dollars;

(8)  Section 48-7A-1001.1, Statement of Amendment, ten dollars;

(99  Section 48-7A-1001.2, Statement of Cancellation, ten dollars;

(10) Section 48-7A-1102, Statement of Foreign Qualification, one hundred dollars;
(11) Section 48-7A-1102.1, Statement of Amendment, ten dollars;-and
(12) Section 48-7A-1102.2, Statement of Cancellation, ten dollars:; and
(13) Filing any other statement, ten dollars.

Each limited liability partnership, domestic or foreign, that fails or refused to fileits annual

report for any year within the time prescribed is subject to a penalty of fifty dollars to be

assessed by the secretary of state.

Section 12. That § 48-7-202 be amended to read as follows;

48-7-202. (a) A certificate of limited partnership is amended by filing a certificate of

amendment thereto in the Office of the Secretary of State. The certificate shall set forth:
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(1) Thename of the limited partnership;
(2) Thedate of filing the certificate;-and
(3  The amendment to the certificate; and

(4) Thestreet address, or astatement that thereis no street address, of the office and the

name and street address, or astatement that thereisno street address, and the written

consent, of the agent for service of process reguired to be maintained by § 48-7-104.

(b) Within thirty days after the happening of any of the following events, an amendment to
acertificate of limited partnership reflecting the occurrence of the event or eventsshall befiled:

(1) Theadmission of anew general partner;

(20 Thewithdrawal of ageneral partner; or

(3  Thecontinuation of the business under § 48-7-801 after an event of withdrawal of a

general partner.

(c) A genera partner who becomes aware that any statement in a certificate of limited
partnership was false when made or that any arrangements or other facts described have
changed, making the certificate inaccurate in any respect, shall promptly amend the certificate.

(d) A certificate of limited partnership may be amended at any time for any other proper
purpose the general partners determine.

(e) No person has any liability because an amendment to a certificate of limited partnership
has not been filed to reflect the occurrence of any event referred to in subdivision (b) if the
amendment is filed within the thirty-day period specified in subdivision (b).

(f) A restated certificate of limited partnership may be executed and filed in the same

manner as a certificate of amendment.



